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IN THE SUPERIOR COURT  

FOR THE 

COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 

 

SIN HO NAM, WINNERSLIFE, INC. 

f/k/a  SIN HO DEVELOPMENT, INC. 

and DAN BI CHOI, LLC,  

 

   Plaintiffs, 

  v. 

 

COMMONWEALTH OF THE 

NORTHERN MARIANA ISLANDS, 

DIEGO C. BLANCO, in his official 

capacity as Chairman, 

COMMONWEALTH ZONING BOARD, 

LARISSA LARSON, in her official 

capacity as the Secretary of Finance, and 

DOES 1-5, 

 

 

   Defendants.  

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)  
)  
)  
)  
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)   

 CIVIL ACTION NO. 18-0088 
 
 

ORDER FINDING THAT THERE IS 

AMBIGUITY AS TO “THE DEADLINE”  

TO COMPLY WITH SAIPAN LOCAL 

LAW 18-05; FURTHERMORE, THE 

ZONING BOARD’S DECISION WAS 

ARBITRARY AND CAPRICIOUS AND 

NOT IN ACCORDANCE WITH SAIPAN 

ZONING LAW TITLE 10 § 1210 

BECAUSE THE ZONING BOARD 

ALSO FAILED TO FOLLOW “THE 

DEADLINE”, FAILED TO ADOPT 

REGULATIONS TO ESTABLISH 

CLEAR GUIDELINES AND A 

PROCESS, AND DENIED PLAINTIFFS 

RIGHT TO A FORMAL AGENCY 

HEARING TO BE REPRESENTED BY 

COUNSEL, PRESENT EVIDENCE AND 

WITNESSES 
 
 

 

 

 

I.   INTRODUCTION 

THIS MATTER came before the Court for a Status Conference on February 27, 2024, 

at 2:30 p.m. in Courtroom 220. Attorney Robert T. Torres and Attorney Oliver M. Manglona 

appeared on behalf of Winnerslife, Inc., (“Winnerslife”) and Dan Bi Choi, LLC (“DBC”) 

(collectively the “Plaintiffs”). Assistant Attorney General Stephen Anson appeared for the 

Commonwealth of The Northern Mariana Islands, (“Commonwealth” or “CNMI”), Diego C. 

Blanco, Commonwealth Zoning Board, (“Zoning Board” or “Board”), and Larissa Larson, 

(collectively “Defendants”). The parties agreed to forgo a bench trial and proceed with filing 
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Proposed Findings of Fact and Conclusions of Law. The parties also stipulated to the 

administrative record of exhibits and testimonies that were received from the preliminary 

injunction. 

Multiple hearings were held to create a robust record, in addition to the administrative 

record before the Zoning Board, allowing the Court to make the findings of fact and 

conclusions of law. The parties have stipulated that a trial de novo is unnecessary, and the 

administrative appeal should be resolved based on the record as required under the 

Commonwealth Administrative Procedures Act (“APA”). While the Plaintiffs have not filed a 

docketing statement nor designated the administrative records pursuant to the APA, the Court 

previously found that “neither a docketing statement nor a designation of the record in this 

case, given the comprehensive record in this administrative appeal, is necessary,” and 

accordingly suspended those procedures, required by Rules 4, 5, and 6 of the APA, in 

accordance with Rule 7 of the APA based on the interest of justice and judicial economy.   

Order Denying Defendants’ Motion to Direct Plaintiffs to File a Docketing Statement and to 

Designate the Record Pursuant to NMI R. Admin Appeals P. 7(a). The Court previously 

determined that the briefing need not conform to the requirements of the APA because the 

Court suspended those rules and based on the parties’ stipulation that a de novo trial was 

unnecessary given the undesignated administrative record, the Court instructed the parties to 

prepare findings of facts and conclusions of law.  

II. FINDINGS OF FACT 

1. Sin Ho Nam (“Plaintiff Nam” or “Mr. Nam”) who had joined as Plaintiff in the 

Complaint, was a Korean national, and held a long-term business certificate that 

permitted him to invest in the CNMI. Complaint ¶ 3. 

2. In or around December 2007, Mr. Nam formed Sin Ho Development, Inc., a CNMI 

corporation. Compl. at ¶ 5. 
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3. In 2009, Sin Ho Development, Inc. entered into an asset purchase agreement for the 

assets of SH I Poker and SH II Poker from Kosta, LLC. Exhibit T.1. 

4. In or around September of 2014, Sin Ho Development, Inc. was a CNMI corporation 

and amended its articles of incorporation to change its corporate name to Winnerslife, 

Inc. Compl. at ¶ 7. 

5. Mr. Nam1 was an officer, director, and shareholder of Sin Ho Development, Inc. and 

then Winnerslife, until his passing on February 14, 2021. Compl. at ¶ 6. 

6. Winnerslife is licensed in the CNMI to engage in the commercial operation of poker 

machines occurring at its Finasisu and Kagman III locations. Compl. at ¶ 8. This 

license is a non-transferable license under 4 CMC 5611(c), as amended.  

7. Winnerslife owns nineteen poker machines licensed for operation by the CNMI. 

Compl. at ¶ 9. 

8. Winnerslife pays an annual licensing fee of $12,000 for a poker machine’s license or 

$228,000.00 for all nineteen poker machines, to the CNMI. Compl. at ¶ 9. 

9. On or about June 27, 2013, DBC entered into two separate Rental Agreements with Sin 

Ho Development, Inc., now Winnerslife, whereby DBC leased the Kagman and 

Finasisu Properties to Winnerslife for twenty years, which is expected to expire on June 

1, 2033. P.I. Tr. at 320-21. 

 
1 Plaintiffs had five property interests, but the fourth interest (Mr. Nam’s E-2C investor status) was a claim 

brought by Mr. Nam who died in February 2021. As a consequence of Mr. Nam’s passing, the Court need not 

consider Mr. Nam’s independent claim, as his passing extinguishes all claims brought by him individually. See 

NMI R. CIV. P. 25(A)(1) (“If a party dies and the claim is not extinguished, the court may order substitution of 

the proper party. A motion for substitution may be made by any party or by the decedent’s successor or 

representative. If the motion is not made within 90 days after service of a statement noting the death, the action 

by or against the decedent must be dismissed.”); see also NMI R. CIV. P. 25(A)(2) (“After a party’s death, if the 

claim sought to be enforced survives only to or against the remaining parties, the action does not abate, but 

proceeds in favor of or against the remaining parties. . . .”.).  
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10. DBC has business licenses from the CNMI Department of Finance to operate an 

“Amusement Center: Poker” in Kagman and Fina Sisu which expired on June 29, 2018. 

Compl. at ¶¶ 10-12.  

11. DBC leases the Kagman and Fina Sisu locations to Winnerslife and has an operating 

agreement with Winnerslife to provide manpower and necessities for the operation of 

both locations. 2 

12. Jung Ja Kim (“Ms. Kim”) has an interest in DBC, under which she holds an E2 investor 

status. To maintain her status as an E2 investor, Ms. Kim must maintain her business 

investments and meet certain workforce criteria. See P.I. Tr. at 318, 430-33. 

13. On October 25, 2013, the Saipan and Northern Islands Legislative Delegation 

(“SNILD”) enacted Saipan Local Law 18-05 (“SLL 18-05”). That law prohibited 

gaming in residential villages unless a discretionary extension to existing poker 

operators was granted by the Zoning Board. Nonconforming adult gambling machine 

businesses (“nonconforming businesses”) were given up to four years from the 

effective date to relocate. SLL 18-05.  

14. Plaintiffs were aware of SLL 18-05 sometime in late 2016. P.I. Tr. at 322.  

15. By 2018, Ms. Kim was the director and secretary of Winnerslife. 

16. In October 2017, the Zoning Board announced that Saipan poker machine owners and 

operators had to either relocate to designated areas in Saipan by October 25, 2017, shut 

down, or pay a penalty of $1,000 per day. Compl. at ¶ 34. 

17. Plaintiff Nam filed a request for an extension on October 16, 2017 (“October 2017 

letter”). P.I. Tr. at 63, 369; Exhibit P.  

 
2 P.I. Tr. at 11 (Ms. Kim testified that Dan Bi Choi has an operating agreement with Winnerslife to operate the 

poker rooms at the Kagman and Finasisu locations, providing manpower (including security guards and 

cashiers), maintenance, management, and utilities). 
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18. On November 20, 2017, the Zoning Board created the application form to request for 

an extension. 

19. The Plaintiffs filed suit seeking injunctive relief in the Commonwealth Superior Court 

after the Zoning Board failed to respond to their requests. P.I. Tr. at 373-74. 

20. The Defendants removed the case to the United States District Court and the Plaintiffs’ 

suit was dismissed as not being ripe due to the threat of enforcement being too vague 

and uncertain to conclude enforcement was imminent. See Exhibits J.1-J.12.  

21. Following the dismissal from the United States District Court, the Zoning Board 

provided Plaintiffs a form to apply for an extension of time to relocate per Saipan 

Zoning Law (“SZL”) Title 10 § 1210(b)(1)3. The form was developed on November 

20, 2017. Exhibits Q.1-Q.6 and Exhibits R.1-R.6.  

22. On January 10, 2018, the Zoning Administrator, Therese T. Ogumoro, submitted a 

memorandum to the Zoning Board for Extension requests. The Zoning Administrator’s 

letter explained the criteria for submitting an extension request and explained what the 

extension request deadline was based on SLL 18-05. Exhibit O. 

23. On January 14, 2018, the Zoning Board notified the Plaintiffs that an application form 

was available for them to complete for an extension request. The application was due 

on January 16, 2018. Exhibits R.1-R.6; P.I. Tr. at 376-78.  

24. On January 16, 2018, the Plaintiffs submitted the application and attached documents. 

Id.    

 
3 At the issuance of this Order, the Saipan Zoning Law of 2013 document has not been formatted by the 

Commonwealth Law Revision Commission, so SZL Title 10 § 1210 is currently found in Saipan Local Law 18-

05. The public can find the Saipan Local Law No. 18-05 on cnmilaw.org by scrolling to the bottom and clicking 

on local laws under the Legislature tab. On the new page, you will find three drop-down options. Select “Saipan” 

and then choose the 18th Legislature. Once on that page, scroll down to locate SLL 18-05 and access the PDF 

version. This information can be accessed as of March 3, 2025. To find the Saipan Zoning Law of 2013, follow 

the same directions, and select SLL 18-04 and access the PDF version. 
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25. On January 18, 2018, the Zoning Board held a hearing (“January 18 hearing”) for 

fourteen companies requesting SZL Title 10 § 1210(b)(1) extensions including 

Winnerslife. Id. at 5. Exhibit G.1-G.24. 

26. Winnerslife asked the Zoning Board for more time to submit the amortization plan 

required by the application. The Zoning Board gave a one-week extension for 

Winnerslife to submit the amortization plan. P.I. Tr. at 376. 

27. On February 21, 2018, the Zoning Board held another hearing (“February 21 hearing”) 

for SZL Title 10 § 1210(b)(1) extension requests including the one from Winnerslife. 

During the February 21 hearing, the Zoning Board had a closed executive session. 

Exhibit E.  

28. On February 21, 2018, the Zoning Board rendered its Order Denying Extension 

(“February 2018 Order”). 

29. The Court held multiple hearings on the Plaintiffs’ preliminary injunction between July 

30, 2018, and October 3, 2018. The Court granted Plaintiffs’ application for a 

preliminary injunction on April 8, 2019. During the preliminary injunction hearing, the 

Court heard from six witnesses: (1) Antonio S. Muna (“Mr. Muna”); (2) Jung Ja Kim; 

(3) David Burger (“Mr. Burger”); (4) Yubert Alepuyo; (5) Urbano D. Babauta; and (6) 

Marciana Igitol.  

• At the Preliminary Hearing, Defendant’s expert witness, Mr. Burger testified 

that it was important to know the deadline for relocating to an approved zone to 

identify which investment in assets should be amortized. See P.I. Tr. at 828.  

• During the preliminary injunction hearing, Mr. Burger explained that the four 

different methodologies for amortization are the generally accepted accounting 

principles (GAAP), tax basis, cash basis, and the required/statutory 

methodology. See P.I. Tr. 654-55.   
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• Mr. Burger used the GAAP method, while Mr. Muna used the tax basis method, 

which is why they arrived at different results. Mr. Muna testified that the 

unamortized amount for which Winnerslife would need an extension from the 

Zoning Board would be $298,562. Mr. Burger testified that the unamortized 

value of Winnerslife’s assets was $0.  See P.I. Tr. at 232 and 832. 

• Mr. Muna testified that SLL 18-05 was not clear because the Zoning Board did 

not adopt regulations. (“You can only surmise or assume what it meant, it’s just 

an amortization as far as any direction as to methodology or term with respect 

to what it wants to accomplish was not clear.”) See P.I. Tr. 130. 

• Mr. Muna testified that he could not immediately start on the amortization plan 

due to tax filing obligations he had for his other clients in late January 2018. 

See P.I. Tr. 124.  Mr. Muna finally completed his report in time for the February 

21, 2018 hearing but the Zoning Board did not give Plaintiffs a chance to present 

Mr. Muna’s opinion on the amortization plan. See P.I. Tr. 125, 382-83.  

• Ms. Kim testified that she was not aware that the deadline for submitting an 

extension was in April 2017 until after the Complaint was filed. P.I. Tr. at 381. 

• Ms. Kim testified that the Zoning Board did not specify which amortization 

methodology to use. P.I. Tr. 377. 

• Ms. Kim testified at the Preliminary Injunction hearing that the Plaintiffs filed 

its extension application on January 16, 2018, and included several required 

documents, except a rental agreement submitted the next day. See P.I. Tr. 378. 

• Ms. Kim testified that Plaintiffs’ application did include information regarding 

public nuisance issues, however, she also stated that there was no criteria 

regulation for public nuisance. See P.I. Tr. 435, 378. 
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• Ms. Kim testified in the preliminary injunction that Plaintiffs could not submit 

the amortization plan for items 12, 13, and 15 on the application on January 18, 

2018, because two days to complete the application was not enough time to hire 

an expert. See P.I. Tr. 376.  The Zoning Board then granted them a one-week 

extension. Id.  

30. The following 169 pages of exhibits were admitted and are part of the administrative 

record: 

• Exhibits C.1 through C.9: Antonio S. Muna’s Expert Report and Curriculum 

Vitae. 

• Exhibits D.1 through D.6: Former Commonwealth Zoning Board 

Administrator, Therese T. Ogumoro’s, Letter to Sin Ho Nam of Commonwealth 

Zoning Board’s Order Denying Plaintiffs’ Request for Extension to Relocate 

Poker Establishment and Commonwealth Zoning Board’s Proposed Order 

Denying Extension. 

• Exhibits E.1 through E.29: Commonwealth Zoning Board’s Response to 

Plaintiffs’ Open Government Act Request Letter (which includes 

Commonwealth Zoning Board’s January 18, 2018 Meeting Minutes). 

• Exhibits F.1 and F.2: Plaintiffs’ Open Government Act Request to 

Commonwealth Zoning Board regarding Request for Recording and Minutes of 

January 18, 2018, and February 21, 2018, CNMI Zoning Board Session and 

Public Records. 

• Exhibits G.1 through G.27: Commonwealth Zoning Board’s January 18, 2018 

Meeting Minutes.  

• Exhibits H.1 through H.10: Commonwealth Zoning Board’s October 26, 2017 

Meeting Minutes. 
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• Exhibits I.1 through I.7: Text of Saipan Local Law No. 18-05. 

• Exhibits J.1 through J.12: NMI District Court’s December 4, 2017 Decision and 

Order Denying Plaintiffs’ Request for Restraining Order and Preliminary 

Injunction and Granting Defendants’ Motion to Dismiss. 

• Exhibits K.1 through K.13: Defendant’s Motion to Dismiss and Memorandum 

in Support according to F.R.C.P. 12(b)(6) and 12(d) in the NMI District Court, 

Civil Action No. 17-00021.  

• Exhibits L.1 through L.4: Copy of GPPC v. CPA, Civ. No. 16-0169 (NMI 

Super. Ct. Mar. 14, 2017) (Order Denying Defendant’s Motion to Dismiss). 

• Exhibit M: List of Winnerslife, Inc.’s Poker Machine Business Licenses.  

• Exhibits N.1 through N.4: Commonwealth Zoning Board’s Zoning Clearance 

of SH I and SH II Pokers. 

• Exhibits O.1 through O.3: Therese T. Ogumoro’s (former Commonwealth 

Zoning Board Administrator) January 10, 2018 Memorandum Regarding Poker 

Establishment Applications/Requests for Extension. 

• Exhibit P: Sin Ho Nam’s October 16, 2017 Letter to Diego Blanco, Zoning 

Board Chair, Requesting an Extension to Relocate Plaintiffs’ Poker 

Establishments. 

• Exhibits Q.1 through Q.6: Winnerslife, Inc.’s Zoning Application for Extension 

for Lot Numbers 012 G 12 (Kagman III; SH II Poker) and 22746 (Finasisu; SH 

I Poker).  

• Exhibits R.1 through R.6: Winnerslife, Inc.’s Zoning Application for Extension 

pertaining to Lot Numbers 012 G 12 (Kagman III; SH II Poker) and 22746 

(Finasisu; SH I Poker).  



 

-10- 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

• Exhibit S: Plaintiffs’ Written Request to Zoning Board for an Extension to 

Submit Supplemental Information regarding “Amortization” of Investments. 

• Exhibits T.1 through T.6: Purchase Agreement of Business Assets between 

Kosta LLC and Sin Ho Development, Inc. 

• Exhibits U.1 through U.6: Rental Agreement between Jung Ja Kim and Dan Bi 

Choi, LLC, and Sin Ho Development Inc. for Kagman Property (aka Kagman 

Lease). 

• Exhibits V.1 through V.5: Rental Agreement between Jung Ja Kim and Dan Bi 

Choi, LLC, and Sin Ho Nam Development Inc. for Finasisu Property (aka 

Finasisu Lease). 

• Exhibit X: Text of House Bill 18-179, HD4, Public Law No. 18-38. 

• Exhibit Y: Map of Garapan Zoning Areas. 

• Exhibits Z.1 and Z.2: Business Licenses for SH1 and SHII Pokers in Finasisu 

and Kagman. 

• Exhibits AA.1 through AA.13: Commonwealth Zoning Board’s February 21, 

2018 Meeting Minutes and Agenda. 

• Exhibits BB.1 and BB.2: Commonwealth Zoning Board’s January 18, 2018 

(Amended) Meeting Minutes. 

• Exhibits CC.1 and CC.22: David Burger’s Resume. 

• Exhibits DD.1 through DD.7: Expert Report of David Burger, dated August 31, 

2018. 

• Exhibit EE: Zoning Map Location of Kagman. 

• Exhibit FF: Zoning Map Location of Finasisu. 
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• Exhibit GG: Text of Article 4, Section 404 of the Saipan Zoning Law of 2013 

(“SZL”). 

• Exhibit HH: Copy of Map of Photos. 

• Exhibit II: Office of Attorney General’s Investigative Report. 

• Exhibit JJ: Copy of Investigative Report, dated August 24, 2018. 

• Exhibits KK.1 and KK.2: Copy of Investigative Report, dated August 8, 2018.  

III. PROCEDURAL BACKGROUND 

1. On March 12, 2018, the Plaintiffs filed a Complaint for Judicial Review and 

Declaratory Relief, alleging, among other things, that the Defendants violated their 

substantive and procedural due process rights by denying its application for an 

extension to relocate its poker gaming establishment without notice and opportunity 

to be heard; and, that Defendants’ denial of Plaintiffs’ request for an extension to 

relocate was arbitrary and capricious because Defendant Zoning Board never 

promulgated regulations regarding the amortization provision of the Saipan Zoning 

Law. 

2. On March 29, 2018, Plaintiffs submitted its Application for Preliminary Injunction. 

3. On April 2, 2018, Defendants filed their Answer, Affirmative Defenses, and 

Counterclaims. 

4. On April 3, 2018, Defendants filed their Motion to Dismiss for Lack of Subject 

Matter Jurisdiction and Failure to State a Claim for Which Relief May be Granted. 

5. On May 1, 2018, Plaintiffs filed their Answer to Counterclaims and Affirmative 

Defenses. 

6. The Preliminary Injunction hearing lasted for seven days. Six witnesses were called, 

and 169 pages of exhibits were admitted. 
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7. On April 8, 2019, the Court issued its Orders (1) Granting Plaintiffs’ Application 

for Preliminary Injunction, and (2) Denying Defendants’ Motion to Dismiss for 

Lack of Subject Matter Jurisdiction and For Failure to State a Claim for which 

Relief May be Granted. 

8. On December 24, 2021, the Parties filed their Cross-Motions for Summary 

Judgment. 

9. On May 17, 2022, the Court denied the Parties’ Cross-Motions for Summary 

Judgment. 

10. On May 17, 2022, the Court scheduled a bench trial in this matter for September 6, 

2022.  

11. After multiple continuances, the Court scheduled a bench trial in this matter for 

August 14, 2023.  

12. On July 28, 2023, Defendants filed their Motion for an Order Directing Plaintiffs 

to File a Docketing Statement and Designate the Record pursuant to the 

Administrative Procedures Act, to Vacate the Trial Date, and for Other Relief. 

Defendants argue that under the Administrative Appeals Rules, the Court must 

vacate the bench trial in this matter and order the Plaintiffs to file its Docketing 

Statement and to Designate the Record before it proceeds with judicial review.  

13. On August 1, 2023, the Court held a Status Conference on the Defendants’ Motion, 

vacating the bench trial date, and scheduling a briefing on the Defendants’ Motion.  

14. On August 28, 2023, the Plaintiffs filed their Opposition and Response to 

Defendants’ Motion.  

15. On September 11, 2023, Defendants filed its Reply to Plaintiffs’ Opposition.  
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16. On September 19, 2023, the Court heard the Parties’ arguments on the Defendants’ 

Motion related to the Rules of Procedure for Administrative Appeals 

(“Administrative Appeals Rules”). 

17. On February 9, 2024, the Court issued an Order Denying Defendants’ Motion to 

Direct Plaintiffs to File a Docketing Statement and to Designate the Record 

Pursuant to NMI R. Admin Appeals P. 7(a). 

18. On June 28, 2024, Defendants filed their Proposed Finding of Facts and 

Conclusions of Law. 

19. On June 28, 2024, the Plaintiffs filed their Proposed Order of Fact and Conclusion, 

Admitted Exhibits, and the Preliminary Injunction Transcript. 

20. On July 3, 2024, the Court issued an Order of Supplemental Briefing on the newly 

issued Supreme Court of the United States opinion, Loper Bright Enterprises Et Al 

v. Raimondo4. 

21. On August 2, 2024, Defendants filed their Supplemental Briefing arguing that the 

Loper decision would only apply if a statute was ambiguous. Loper Bright is 

inapplicable here because the deadline in S.L.L. No. 18-05 for an extension request 

is unambiguous. While it could have been written more clearly, the plain language 

of S.L.L. 18-05 shows that the deadline was April 27, 2017. The Zoning Board did 

not exercise any discretion in determining the deadline because there was only one 

possible reading. 

22. On August 21, 2024, Plaintiffs filed their Supplemental Brief asserting that Loper 

Bright is persuasive authority, but not binding upon the Court. Plaintiffs argue that 

the Zoning Board’s interpretation conflicts with SZL and if the Court accepted that 

 
4 Loper Bright Enterprises et al. v. Raimondo, 2024 U.S. LEXIS 2882 
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interpretation, it would make other provisions of the SZL “superfluous or 

unnecessary.” The Zoning Board’s interpretation implies that the extension 

deadline stated in SZL was meant to be inflexible. Yet, the Zoning Board allowed 

Plaintiffs to apply for extensions past April 27, 2017. The Zoning Board failed to 

provide adequate notice of the extension deadline and an opportunity for Plaintiffs 

to be heard. Not only did the Zoning Board fail to provide due process, but its 

February 2018 Order included several factual errors. The Court should not give 

deference to the Zoning Board’s interpretation of SZL Title 10 § 1210 and the 

February 2018 Order under Loper Bright. 

23. On September 20, 2024, Defendants filed their Reply to Plaintiffs’ Supplemental 

Brief continuing its argument that Loper Bright is inapplicable. Plaintiffs failed to 

meet the clear and unambiguous April 27, 2017 deadline established by S.L.L. 18-

05.  It was not a deadline set by the Zoning Board. Plaintiffs did not submit the 

required materials by that date. Even though the Zoning Board allowed Plaintiffs to 

submit an extension application, that did not mean the Zoning Board had the 

discretion to approve an extension application submitted past the deadline. Further, 

the Zoning Board was not required to adopt regulations despite Plaintiffs assertion. 

S.L.L. 18-05 provides a permissive provision stating that the Zoning Board “may” 

not “must” adopt regulations to implement the elimination of nonconforming adult 

gambling machine businesses. See S.L.L. No. 18-05, §4(c). 

24. On October 4, 2024, Plaintiffs filed their Sur-Reply to Defendants’ Reply arguing 

that Defendants have not demonstrated “how the Zoning Board’s actions align with 

the principles under either Loper Bright or Chevron.” See Plaintiffs’ Sur-Reply at 

3. By denying Plaintiffs’ extension request, the Zoning Board exceeded the 

statutory authority of SZL § 1210(b)(1) because of its unsupported interpretation of 
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the extension deadline as being April 27, 2017. The Court cannot defer to the 

Zoning Board’s extension deadline because it is a misinterpretation of the statute’s 

plain meaning. Further, the Zoning Board created an extension deadline, then 

repeatedly failed to adhere to that deadline by allowing Plaintiffs to submit 

extension requests after April 27, 2017. The Zoning Board’s procedural 

deficiencies invalidate the Zoning Board’s decision under Loper Bright. See 

Plaintiff’s Sur-Reply at 4. 

IV. LEGAL STANDARD  

A. Judicial Review  

a. Commonwealth Administrative Procedure Act (“APA”) 

The Administrative Appeals Rules govern the procedures in the Superior Court for 

judicial review of final orders or decisions from an agency in contested cases according to the 

APA. See NMI R. ADMIN. APPEALS P. 1(a) (citing 1 CMC §§ 9101-15 of the APA); see also 

Triple J. Saipan, Inc. v. Muna, 2018 MP 8 ¶ 26. The SZL § 1407(a) also provides that “[a]n 

appeal of the zoning board’s action or inaction shall be conducted pursuant to the APA”. Id; 

see also 2 CMC § 7221(1) (“An applicant may appeal a determination of the Zoning Board 

pursuant to the provisions of 1 CMC § 9112.”).  

An agency is defined as “each authority of the Commonwealth government, whether 

or not it is within or subject to review by another agency” not including the Legislature or the 

NMI courts. See 1 CMC § 9101. The Zoning Board is an agency of the Commonwealth. See 

2 CMC § 7221(a) (“There is established in the Commonwealth government a Zoning 

Board.”).   

“‘Agency action’ includes the whole or a part of an agency rule, order, license, 

sanction, relief, or the equivalent or denial thereof, or failure to act.” United States Fanter 

Corp., Ltd v. CNMI Dep’t of Public Lands, Civil Case 17-0258 (NMI Super. Ct. Mar. 19, 
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2019) (Order Granting Department of Public Lands’ Motion to Dismiss Because 

Notwithstanding 1 CMC § 9112 Providing Judicial Review of Agency Contested Cases 

Plaintiff Must Still Establish Constitutional Standing Under the CNMI Constitution at 8) 

(citing 1 CMC § 9101(c)). The Plaintiffs’ appeal pertains to the whole February 2018 Order 

by the Zoning Board and the Board’s failure to act. See Exhibit D.3.   

“An administrative decision is final where it has arrived at its administrative 

conclusion so that the proposed judicial involvement will be determinative.” Pac. Sec. Alarm, 

Inc. v. Commonwealth Ports Auth., 2006 MP 17 ¶ 13-14. The Zoning Board’s February 2018 

Order denied Plaintiffs’ request for an extension of the deadline to relocate its nonconforming 

business. There is nothing further for the Zoning Board to rule upon or decide. 

A contested case is “a proceeding before an agency in which the legal rights, duties, 

interests or privileges of specific parties are required by law or constitutional right to be 

determined after an agency hearing[.]” NMI R. P. ADMIN APP. (1)(f)(3). In SZL § 1403(a) 

states, that “[w]hen a contested case hearing on an application is required,” the applicant “shall 

be entitled to notice and an opportunity to be heard.” Here, a request for an extension was not 

a legal right, duty, interest, or privilege required by law to be determined after an agency 

hearing because section 1210(b)(1) and (2) do not mandate a hearing. It only states that a 

written request must be submitted supported with information the Board may require. See SZL 

§ 1210(b)(1).  No law or regulation had been passed since the enactment of SZL § 1210(b)(1) 

to mandate a hearing for a request for an extension to allow for amortization. Specifically, 

Article 13 of the SZL sets forth numerous application processes and decision procedures the 

Zoning Board is to follow, many of which include hearings. See Article 13 of the SZL. 

However, none of these hearing procedures address extension requests to allow for 

amortization. Thus, Plaintiffs’ extension request before the Zoning Board was not “contested” 

at the agency level. However, under 1 CMC § 9112(b) a person “suffering legal wrong because 
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of agency action, or adversely affected or aggrieved by agency action, is entitled to judicial 

review of the action within 30 days thereafter in the Commonwealth Superior Court.” 1 CMC 

§ 9112(a).  

Under the APA, the Court “shall decide all relevant questions of law, interpret 

constitutional and statutory provisions, and determine the meaning or applicability of the terms 

of an agency action. The APA authorizes the Court to compel agency action and hold it 

unlawful: 

(1) Compel agency action unlawfully withheld or unreasonably delayed; and 

(2) Hold unlawful and set aside agency action, findings, and conclusions found 

to be: (i) Arbitrary, (ii) capricious, an abuse of discretion, or otherwise not in 

accordance with law; Contrary to constitutional right, power, privilege, or 

immunity; (iii) In excess of statutory jurisdiction, authority, or limitations, or 

short of statutory rights; (iv) Without observance of procedure required by law; 

Title 1 CMC § 9112(f)(1)(2).  

b. Arbitrary and Capricious Standard  

There is also a presumption of regularity for agency actions under review. See Pac. 

Sec. Alarm, Inc. v. Commonwealth Ports Auth., 2006 MP 17 ¶ 15. “An agency should not be 

required to provide an explanation unless the presumption of regularity has been rebutted by 

evidence suggesting that the agency decision is arbitrary and capricious.” Id. “An arbitrary 

and capricious action has also been defined as willful and unreasonable action without 

consideration or in disregard of facts or without determining principle.” J.G. Sablan Rock 

Quarry, Inc. v. DPL, 2012 MP 2 ¶ 45 (citing In re Blankenship, 3 NMI 209, 217 (1992)) 

(quotations and citations omitted).   

An arbitrary and capricious standard of review is appropriate when a formal hearing 

is not held. See Limon v. Camacho, Civ. No. 93-0508 (NMI Super. Ct. July 1, 1994) 

(Memorandum Decision and Order at 3).  A formal hearing would include parties represented 

by counsel, a presentation of evidence and witnesses, and cross-examination. See Department 
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of Public Safety v. Office of the Civil Service Commission, Civil Action No. 01-521E (NMI 

Super. Ct. Sept. 12, 2002) (Order Setting Aside October 4, 2001, Civil Service Commission 

Decision and Order at 5) (“This standard of review is typically reserved for informal 

hearings.”) (citing In re Hafadai Beach Hotel Extension, 4 NMI 37, 43 n. 21 (1993)).  

The Zoning Board’s February 2018 Order came after two public hearings on January 

18, 2018, and February 21, 2018. Notwithstanding that the two public hearings were open to 

the public, the Plaintiffs were not allowed to call their witnesses, cross-examine, or present 

documents and evidence.  Thus, the January 18, 2018, and February 21, 2018 hearings were 

not formal administrative hearings, and using the arbitrary and capricious would be 

appropriate. The NMI Supreme Court has specified when an agency action should be 

overturned under the arbitrary and capricious standard:  

[T]he agency has relied on factors the Legislature has not intended it to 

consider, entirely failed to consider an important aspect of the problem, offered 

an explanation for its decision that runs counter to the evidence before the 

agency, or is so implausible that it could not be ascribed to a difference in view 

or the product of agency expertise.  

Calvo v. N. Mariana Islands Scholarship Advisory Bd., 2009 MP 2 ¶ 10 (quoting Motor Vehicle 

Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983)).  

V. CONCLUSIONS OF LAW 

a) Whether the Zoning Board’s decision to deny Plaintiffs’ request for an extension 

was arbitrary, capricious, an abuse of discretion, or otherwise not in accordance 

with law. 

 

On October 17, 2013, the SNILD passed SLL 18-05, which took effect on October 25, 

2013. See SLL 18-05. The purpose of SLL 18-05 is “to establish reasonable and uniform 

regulations to prevent the deleterious location and concentration of adult businesses,” and to 

“provide for the socially and commercially acceptable location of adult gambling machine 

business.” Id.  SLL 18-05 amended different parts of the Saipan Zoning Law of 2013. The 

amendment included a new SZL § 1210 which is the main focus of the appeal: 
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Within four years of the effective date of this Law, at the end of the last full 

renewal period of its license from the Department of Finance prior to the 

deadline, all nonconforming adult gambling machine businesses shall be 

located in the Adult Business Park, Tourist Resort, Mixed Commercial, 

Garapan Core, Garapan East, or Beach Road Zoning Districts, in accordance 

with Section 612(b), so long as the establishment is located 200 feet from any 

other adult gambling machine business, and any church, Laundromat, public 

and private school, park or playground.   

The Board may approve an extension of the deadline to allow for amortization 

of the business investment in property, leaseholds, or leasehold improvements. 

A request for extension shall be submitted in writing at least six months prior 

to the above date and shall be supported by such information as may be required 

by the Board.  

Saipan Local Law 18-05 § 4.  

Plaintiffs argue that the Zoning Board’s February 2018 Order was arbitrary and 

capricious. Plaintiffs point to certain factors and the legal interpretation of SZL § 1210(b) that 

the Zoning Board relied upon to render its February 2018 Order. The Zoning Board argues it 

had the discretionary authority to grant requests for an extension and its decision to deny 

Plaintiffs based on untimeliness and “Other factors” were within SZL § 1210(b)’s plain 

reading.  

i) The Zoning Board failed to consider an important aspect of the problem 

The Zoning Board failed to punctually provide a process and guidelines to address 

extension requests. The February 2018 Order came after a hearing on the same day held by 

the Zoning Board that addressed the applications for an extension. The Zoning Board did not 

hold a separate hearing using a process specific to amortization requests because the Zoning 

Board did not have one. SZL § 1210(c) authorizes the Zoning Board to “adopt regulations to 

implement the elimination of nonconforming adult gambling machine businesses in 

accordance with this Law.” Id. The Board could have utilized its power to adopt regulations 

to mandate a hearing for a request for an extension and determine the requirements but failed 

to do so. Defendants conceded in the Preliminary Injunction hearing that no regulations had 
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been adopted that would or could have mandated a hearing for an SZL § 1210(b)(1) extension 

request. See P.I. Tr. at 70. Ironically, the Zoning Board denied the Plaintiffs’ request for an 

extension due to untimeliness when the Board itself facilitated an untimely and confusing 

process. The first example of its untimely and confusing process is the Zoning Board’s 

interpreted deadline. 

Untimeliness 

The Zoning Board decided that the Plaintiffs’ October 2017 letter was an untimely 

request for an extension due to the Board’s interpreted deadline for an extension request. See 

Exhibit D.3 February 2018 Order. In their October 2017 letter, the Plaintiffs outlined their 

efforts in 2017 to relocate, described the challenges they faced, and requested an extension. 

SZL § 1210(b)(1) states that “[a] request for an extension shall be submitted in writing at least 

six months prior to the above date[.]” SLL 18-05 § 4. Applicants are permitted to extend the 

deadline granted they submit a written request to the Zoning Board six months in advance of 

the above date, but there is no specific date mentioned.  SZL § 1210(b) which precedes (b)(1) 

states, “[w]ithin four years of the effective date of this Law, at the end of the last full renewal 

period of its license from the Department of Finance prior to the deadline[.]” SLL 18-05 § 4 

(emphasis added).  Plaintiffs and the Zoning Board do not agree on the interpretation of the 

phrase “this Law” in SZL § 1210(b).  “Basic statutory construction doctrine dictates that 

language must be given its plain meaning.” Tudela v. Marianas Public Land Corp., 1 NMI 

179, 185 (1990). “If the meaning of a statute is clear, courts will not construe it contrary to its 

plain meaning. Office of the Att’y Gen. v. Deala, 3 NMI 110, 117 (1992). 

SZL § 103 defines the term, “this Law” as “the Saipan Zoning Law of 2008.” Id. Read 

in connection with SZL § 1210(b)(1) and 1210(b) this means that a nonconforming adult 

gambling machine business must relocate to a permitted zoning district “within four years of 

December 5, 2008” unless that nonconforming adult gambling machine business submits a 
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request for extension six months before December 5, 2012. This does not make sense since 

the addition of SZL §1210 in SLL 18-05 became effective in 2013, a year after the extension 

request deadline based on the plain reading.  The SNILD did not include an amendment to 

modify the definition of “this Law” in the SZL. Additionally, the SNILD did not change the 

definition in any of the subsequent times it has since revisited the Saipan Zoning Law. To aid 

in the interpretation, the Court looks to SZL § 103 which defines nonconforming use as “any 

use of a building or premises that on February 1, 2008 does not, even though lawfully 

established, meet all the applicable use of the zoning district in which the building or premises 

is located.” SZL § 103 (emphasis added). Reading this definition in conjunction with section 

103’s definition of “this Law” as Saipan Zoning Law of 2008 would make the extension 

deadline in SZL § 1210(b)(1) six months before December 5, 2012.  

In SLL 18-05 § 3, “Law” refers to the “Saipan Adult Gambling Machine Business 

Zoning Law of 2013.” The Zoning Administrator submitted a memorandum to the Zoning 

Board on January 10, 2018, discussing her interpretation of the extension application deadline. 

See Exhibit O. The Zoning Administrator determined that the cut-off date for the Plaintiffs to 

submit their extension application should have been April 27, 2017, which is six months prior 

to October 25, 2017. At the January 18, 2018 hearing, the Zoning Administrator also stated: 

This request for extension was made on October 16, 2017. Based on the 

deadline for submission of extension requests as stated on staff’s analysis, the 

applicant’s request is therefore not timely. Because the request was untimely 

and timeliness of such request is a requirement, the request for extension should 

be denied. However, should the Board determine that the request timing is in 

fact discretionary, the following sections discuss the other factors which staff 

recommends to be considered. 

 

Exhibit G.25-26.  

Commonwealth courts give significant weight to the statute interpretations by 

executive and administrative officers unless compelling reasons suggest otherwise. See Island 

Apparel, Inc. v. Secretary of Finance, Civil Action No. 01-0110 (NMI Super. Ct. Nov. 29, 
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2001) (Order on Partial Motion for Summary Judgment at 12). The Zoning Administrator’s 

interpretation of the extension request deadline does not comport with the plain meaning of 

the SZL’s definition of “this Law” but it does comport with the plain language of SLL 18-05 

where SZL § 1210 is found. “Under the arbitrary and capricious standard of review, ‘the 

agency's action need only be a reasonable, not the best or most reasonable, decision.’” M&T 

Farms v. Fed. Crop Ins. Corp., 103 F.4th 724, 730 (9th Cir. 2024) (citing River Runners for 

Wilderness v. Martin, 593 F.3d 1064, 1070 (9th Cir. 2010)).  Here, the amendment to create 

SZL § 1210 is contained in SLL 18-05. It is reasonable to search for the definition of “Law” 

within the same document it is being used in. Especially when the definition is given in the 

preceding section titled “Purposes”. There is confusion about whether “this Law” refers to the 

Saipan Zoning Law of 2008. If the Plaintiffs had read through the SZL for when the request 

for an extension was due, the Plaintiffs would not have found it. However, the Board 

contradicted its interpretation of the extension request deadline by imposing additional 

deadlines in January 2018 and February 2018, despite the Zoning Administrator's 

determination that April 27, 2017, was the “fatal” date. 

The Board also failed to consider the unmodified definitions of “this Law” in the SZL 

or acknowledge it in a way that would prompt the Board to seek clarification from the SNILD 

and create regulations or guidelines that clarify the deadline to relocate. The Zoning Board 

had the authority to recommend amendments to the SNILD, yet the Board did not do so. See 

SZL § 309(e)(2)(A)5.  Defendants’ expert witness, Mr. Burger testified that it was important 

to know the deadline for relocating to an approved zone to identify which investment in assets 

should be amortized. See P.I. Tr. at 828. Ms. Kim testified that she was not aware that the 

 
5 “With respect to the scope of this Law and the Zoning Code, the Board shall have the complete jurisdiction and 

power to [r]ecommend to the Saipan and Northern Islands Legislative Delegation to approve or disapprove 

certain zoning matters, including [a]mendments to this Law including the Official Saipan Zoning Map[.]” SZL 

§ 309(e)(2)(A)).  
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deadline for submitting an extension was in April 2017 until after the Complaint was filed. 

P.I. Tr. at 381. The Zoning Board complicated the amortization process by failing to clarify 

the extension request deadline in a timely fashion. 

Overall, the Zoning Board failed to recognize its obligation to promulgate clear 

process and guidelines for the public to comply with SZL § 1210. See 2 CMC § 7221. In 

addition to the confusion of when exactly is the starting date of “four years of the effective 

date of this Law,” the Board asks the Court to defer to the Zoning Board Administrator’s 

interpretation of the deadline of April 27, 2017, the same April 27, 2017 deadline that the 

Zoning Board failed to follow. The Zoning Board while relying on its own interpretation that 

April 27, 2017 was the fatal deadline then proceeded to contradict itself and established two 

additional deadlines and then disregarded those two additional deadlines in its February 2018 

Order. Therefore, the Zoning Board’s decision to use the April 27, 2017 deadline in its 

February 2018 Order to deny Plaintiffs’ application for untimeliness was arbitrary and 

capricious. 

Regulations and required documents 

The second example of the Zoning Board’s untimely and inaccurate process is the lack 

of regulations for the amortization plan and the lack of information on what documents are 

required. The Zoning Board noted that the Plaintiffs did not provide evidence to support its 

letter on Oct. 16, 2017. See Exhibit D.3 February 2018 Order. The Zoning Board stated that 

the Plaintiffs did not provide copies of its business licenses, gross receipt tax records, or any 

other evidence of its lawfulness. See Id.  The Zoning Board stated that the Plaintiffs did not 

provide documents to show that it is not a public nuisance and its “continued operation may 

be considered a public nuisance as it pertains to an extension.” Id.  Finally, the Zoning Board 

noted that Plaintiffs’ materials did not support its cost basis and unamortized book value, nor 
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did it provide supplemental documentation to support their need for additional time to 

amortize their investments. Id.  

The SZL § 1210 does not outline what information or documents a nonconforming 

adult gambling business should submit with its request. However, SZL § 1210(c) authorized 

the Zoning Board to “adopt regulations to implement the elimination of nonconforming adult 

gambling machine businesses[.]” SLL 18-05 § 4. The inclusion of this authorization 

demonstrates that regulations and necessary information from the Zoning Board would 

facilitate the enforcement of the law. Additionally, the Zoning Code states that the “Zoning 

Board shall promulgate regulations to carry out the intent and purposes of this chapter[.]” See 

2 CMC § 7221. The Zoning Board did not establish any regulations outlining the necessary 

supporting documentation required with a request for an extension. The Zoning Board did not 

adequately notify Plaintiffs regarding the supporting documents needed prior to their 

interpreted deadline of April 27, 2017.  

The issue is not that the Plaintiffs failed to provide the required information in its 

October 2017 letter. The issue is that the Zoning Board failed to formally establish a process 

and guidelines for the submission of required information needed for the Board to consider a 

request for an extension. Amortization is defined as “the process by which buildings, 

structures, and uses of land not meeting the requirements of this Law are required to be 

discontinued or made to meet the requirements within a specified period of time.” Id.  SZL § 

1210 (b)(1) states the extension request must be accompanied by the information required by 

the Board. SLL 18-05 § 4. Plaintiffs only received such information through the extension 

application form created on November 20, 2017, and given to Plaintiffs on January 14, 2018. 

The application required applicants to attach: (1) recorded copies of business formation 

documents and the annual reports for the last five years, (2) Cost basis of non-movable 

furniture, fixtures, and equipment, (3) unamortized book value of non-movable furniture, 
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fixtures, and equipment, (4) gross receipts for the past five years, (5) earnings tax before 

depreciation and interest expense supported by audited financial statements and tax returns, 

and (6) interior and exterior photographs of the adult gambling business enterprise. See 

Exhibit R.1.  It took the Zoning Board nine months after its interpreted deadline of April 27, 

2017 to provide an application form. When the Plaintiffs sent their October 2017 letter, the 

application form had not been created yet. The Plaintiffs could not have submitted an 

application for extension with the required documents before the Zoning Board’s April 27, 

2017 deadline, because the list of required documents did not exist yet. The Zoning Board’s 

actions were untimely.  In effect, the Zoning Board relying on its interpretation of April 27, 

2017 as the deadline denied a request for an extension based on the absence of a list of 

documents that the Board required when the list of documents did not exist on April 27, 2017.  

The Zoning Board failed to promulgate a process and guidelines that would aid in enforcing 

SZL § 1210.  

Ms. Kim testified that the Zoning Board did not specify which amortization 

methodology to use. P.I. Tr. 377. The SZL § 1210(b)(1) also does not explain what 

amortization methodology should be used in a request for an extension. During the 

preliminary injunction hearing, Mr. Burger explained that the four different methodologies 

for amortization are the generally accepted accounting principles (GAAP), tax basis, cash 

basis, and the required/statutory methodology. See P.I. Tr. 654-55.  Mr. Burger used the 

GAAP method, while Mr. Muna used the tax basis method, which is why they arrived at 

different results. See P.I. Tr. at 232 and 832.  Title 2 CMC 7241(b) states that nonconforming 

uses or structures “may be continued for the length of time permitted by the Zoning Board 

which is consistent with the amortized schedules of elimination of nonconforming uses 

established by the regulations of the Zoning Board[.]” Id.  The Zoning Board did not adopt 

such regulations. Mr. Muna testified that SLL 18-05 was not clear about this issue. See P.I. 
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Tr. 130 (“You can only surmise or assume what it meant, it’s just an amortization as far as 

any direction as to methodology or term with respect to what it wants to accomplish was not 

clear.”). Despite this, the Plaintiffs submitted their documents and Mr. Muna’s report for the 

February 21, 2018 Board hearing. See P.I. Tr. 382; see also Exhibits C.1 through C.9. The 

Board had the power to adopt regulations for amortized schedules per 2 CMC 7241(b), and 

instruct applicants on what amortization method to use, and such regulations would facilitate 

the application process. The request for an extension of the deadline is specifically given for 

amortization purposes.  

The Zoning Board failed to use its authority and power to be proactive. Therefore, the 

Zoning Board’s application of amortization principles, without having “amortized schedules 

of elimination of nonconforming uses” in its regulation as required by law, was arbitrary and 

capricious not in accordance with the law. Failure of the Zoning Board to implement suitable 

regulations with SZL § 1210(c) and 2 CMC § 7241(b) hindered the process for submitting an 

extension request with the required necessary information.  

The Zoning Board failed to provide timely and accurate guidance. There was no 

outreach to the SNILD to seek clarification or recommend an amendment of the SZL’s 

definition of “this Law.” There were no adopted regulations for amortized schedules and 

instructions on the proper methodology, and no application form was available before October 

25, 2017. Lastly, none of the hearings held by the Zoning Board were hearings specifically 

for processing extension requests for amortization6. The Plaintiffs did not have the opportunity 

to present evidence and witnesses. Mr. Muna was ready and present at the February 21, 2018 

hearing, yet the Board chose not to hear from any witnesses. The SZL and the Zoning Code 

authorized the Zoning Board to create and implement a process to eliminate nonconforming 

 
6 While SZL § 1210(b) does not mandate hearings, the Zoning Board was not precluded from adopting 

regulations to hold hearings to address extension requests for amortization. 
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adult gambling businesses. The Board failed to do exactly what they were given the power 

and authority to do. The Board’s failure to plan and establish a formal process for a request 

for an extension created confusion.  

The Court holds that the Zoning Board acted arbitrarily and capriciously because it 

did not provide a formal, clear, and streamlined process for nonconforming businesses to 

follow. There was no proper process that the Board followed or even attempted to follow in 

accordance with SZL § 1210. The Court holds that the Zoning Board’s February 2018 Order 

is an arbitrary and capricious agency action because it failed to consider the lack of timely 

discernible rules and regulations.  

ii) Relied on factors the Legislature has not intended it to consider. 

The February 2018 Order mentioned “Other Factors” the Zoning Board considered in 

its denial of Plaintiff’s request for an extension. Those “Other Factors” came from SZL § 

1210(b)(2). The Board may grant an extension if it makes certain factual findings that the 

applicant met its burden to show “it is lawfully established, is not a public nuisance, and will 

be unable to recoup the value of the investment in an adult gambling machine business.” See 

SLL 18-05 § 4.  Framing these as factors allows adult gambling machine businesses to meet 

their obligations better, but it risks making SZL § 1210 more restrictive if these criteria are 

treated as the only considerations.   Section 1210(b)(1) does not say the Board must consider 

the following: what SZL § 1210 does state is the “Board may grant an extension upon finding 

the following[.]”  

The Board's considerations originated from SZL § 1210 and did not include any 

elements outside of this section. As the Court has determined that the Zoning Board acted 

arbitrarily and capriciously, the Court need not reach the merits on the issue of factors that the 

Legislature did or did not intend for the Board to consider.  The parties are not precluded from 

raising this issue (again). 
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iii) The explanation for its decision runs counter to the evidence before the agency. 

The Board asserted that based on the Plaintiffs’ October 2017 letter, the Plaintiffs 

failed to provide evidence of their compliance with legal requirements. The Zoning Board’s 

February 2018 Order does not address the documents Plaintiffs provided for consideration. 

According to SZL § 1210(b)(2), the Board has the authority to grant an extension if it 

determines that the business is lawfully established, not a public nuisance, and unable to 

recover its investment. Id.  The Plaintiffs submitted evidence that may have satisfied this 

criterion; however, the Zoning Board did not evaluate these documents to assess whether the 

burden was met. This oversight raises concerns about the thoroughness of the Board’s review 

process if the submitted documents were disregarded without consideration. Such an approach 

is arbitrary.  

In Calvo v. N. Mariana Islands Scholarship Advisory Bd., the NMI Supreme Court 

noted that the scholarship board had a duty to consider the scholarship applicants’ extra-

curricular activities and letters of recommendation as stated in 3 CMC § 1342(b). See 2009 

MP 2 ¶ 27 (“The legislature's use of the term ‘consideration’ in Section 1342(b) connotes that 

the scholarship has a duty to weigh the applicants’ extra-curricular activities and letters of 

recommendation.” ). While scholarship applicants were required to submit such information, 

the scholarship board did not receive the letters of recommendation nor information on the 

extra-curricular activities. See Id. (“The scholarship board could not have considered what it 

did not have.”).   The SZL §1210(b)(1) did not specify the required documents; it designated 

the Zoning Board to request information with the extension request. It was not until November 

20, 2017, that the Board created an application form that included the list of necessary 

information, and then gave the application form to Plaintiffs on January 14, 2018. 

The February 2018 Order stated that Plaintiffs had failed to include proof of lawful 

establishment by “providing copies of its business licenses, business gross receipt tax records, 

https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4VTD-1K90-TXFV-P23N-00000-00&pdcontentcomponentid=211046&pdislparesultsdocument=false&prid=fb34ba07-ac54-44c4-b5f6-4e59a29a7f33&crid=6b4582ea-10b8-4e9c-9842-db42529d9bc6&pdisdocsliderrequired=true&pdpeersearchid=6c0252a8-cf0a-4778-b631-c61d8d707975-1&ecomp=xsfg&earg=sr0
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or any other evidence of its lawfulness.” Exhibit D.3.  During the January 2018 hearing, the 

Zoning Administrator confirmed that the Plaintiffs submitted monthly business gross revenue 

tax returns, corporate income tax returns for the past five years, and annual corporation reports 

for the past five years. See Exhibit G.26. Ms. Kim testified at the Preliminary Injunction 

hearing that the Plaintiffs filed its extension application on January 16, 2018, and included 

several required documents, except a rental agreement that was submitted the next day. See 

P.I. Tr. 378. 

The Zoning Board stated in its February 2018 Order that the Plaintiffs did not submit 

information showing that it was not a public nuisance. Ms. Kim testified that Plaintiffs’ 

application did include information regarding public nuisance issues, however, she also stated 

that there was no criteria for public nuisance. See P.I. Tr. 435, 378.  In the meeting minutes 

for the January 18 hearing, regarding a showing for public nuisance, the Zoning Administrator 

stated in her recommendation that Plaintiffs did not provide a statement about the effect of 

criminal activities or complaints on the surrounding neighborhood. See Exhibit G.26. Lastly, 

the Zoning Board found that the Plaintiffs did not demonstrate an inability to recoup the value 

of their investment by providing documents showing a need for more time to amortize its 

investments. See Exhibit D.3 and Exhibit G.26.  Ms. Kim testified in the preliminary 

injunction that Plaintiffs could not submit the amortization plan for items 12, 13, and 15 on 

the application on January 18, 2018, because two days to complete the application was not 

enough time to hire an expert. See P.I. Tr. 376.  The Zoning Board granted them a one-week 

extension. Id. However, Mr. Muna testified that he could not immediately start on the 

amortization plan due to tax filing obligations he had for his other clients in late January 2018. 

See P.I. Tr. 124.  Mr. Muna finally completed his report in time for the February 21, 2018 

hearing but the Zoning Board did not give Plaintiffs a chance to present Mr. Muna’s opinion 

on the amortization plan. See P.I. Tr. 125, 382-83.  
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Plaintiffs expected the Zoning Board to consider their application materials when 

deciding whether to grant or deny an extension. Yet, the Zoning Board did not explain why it 

disregarded the documents that Plaintiffs submitted. The Zoning Board failed to state if those 

documents were insufficient.  

An agency must provide “a satisfactory explanation for its action including a “rational 

connection between the facts found and the choice made.” Motor Vehicle Mfrs. Assn. of United 

States, Inc. v. State Farm Mut. Automobile Ins. Co., 463 U.S. 29, 43 (1983) (citing Burlington 

Truck Lines, Inc. v. United States, 371 U.S. 156, 168 (1962).  The Zoning Board acted 

arbitrarily without substantiated reasoning by focusing on the Plaintiffs’ October 2017 letter 

and not on Plaintiffs’ application and provided documents. The Court finds that the Board’s 

February 2018 Order was an arbitrary and capricious agency action because the explanation 

for its decision contradicts the evidence provided to the Board.  

iv) The agency action is so implausible that it could not be ascribed to a difference 

in view or the product of agency expertise. 

 

The Zoning Board deemed the Plaintiffs’ request for an extension untimely without 

proper evaluation. If the Board believed any requests for an extension would be inherently 

untimely, it misled the Plaintiffs about the request for an extension process. The Board failed 

to consider the application and documents. The Board’s decision was arbitrary and lacked 

clear guidelines. Although the Board required specific documents to accompany the 

application for extension, the Board subsequent February 2018 Order did not conduct an 

evaluation of the documents. The Board requesting information that will not be reviewed 

reflects a failure of agency expertise rather than a legitimate difference of opinion. 

In J.G. Sablan Rock Quarry, Inc., Sablan was granted a permit to carry out mining 

operations on Pagan. See 2012 MP 2 ¶ 47. In 2006, the Department of Public Lands (“DPL”) 

terminated Sablan's permit for several reasons, one of which was the failure to submit a 
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development plan for the proposed mining activities. See Id.  During a reconsideration 

hearing, Sablan sought to demonstrate compliance by providing a table of contents for the 

required development plan. See Id.  However, DPL did not receive this table of contents, nor 

had Sablan referenced the development plan in previous communications. See Id.  The DPL 

Secretary concluded that the table of contents was “not adequate proof that a development 

plan was ever submitted.” Id. The NMI Supreme found that the DPL Secretary’s decision was 

not an arbitrary and capricious agency action because it was supported by a provision in the 

permit that allowed for termination if there was a violation of a term or condition. See Id.  

Here, the Zoning Board may grant an extension if the Board finds that the adult 

gambling machine business proved it was lawfully established, not a public nuisance, and 

would be unable to recoup the value of the investment. See SLL 18-05 § 4.  The Zoning 

Administrator confirmed at the January 2018 hearing that the Plaintiffs submitted the proper 

documents except for the amortization plan, which was submitted in time for the February 21, 

2018 hearing. Unlike the DPL Secretary, the Zoning Board did not find the Plaintiffs’ 

documents inadequate proof to meet its burden. Instead, the Zoning Board ignored the 

Plaintiffs’ application and accompanying documents. 

The Zoning Board’s lack of formal and proper process and the February 2018 Order 

were fundamentally flawed. The Board failed to establish a deadline that is clear, publicly 

known in advance to allow interested parties to comply. In addition to the Board’s 

interpretation of April 27, 2017 as the deadline, the Board created other deadlines and then 

ignored the submitted extension application and accompanying documents. The Board’s 

conduct was misleading and resulted in confusion. The February 2018 Order was an arbitrary 

and capricious agency action because it was not based on agency expertise, but a product of 

an agency that neglected its duties to provide clear process and guidelines and a fair process.   
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THE COURT HEREBY HOLDS 

 The Court finds that the Zoning Board’s February 2018 Order Denying the Plaintiffs’ 

Request for an Extension was arbitrary and capricious, the Zoning Board’s decision was 

contrary to the evidence and is not a product of agency expertise.  

The Zoning Board’s February 2018 Order Denying the Plaintiffs’ Request for an 

Extension is HEREBY REVERSED, and the case is REMANDED for a formal and proper 

administrative proceeding and agency hearing7. 

THEREFORE, the Zoning Board is ORDERED to develop appropriate guidelines and 

regulations to address extension requests and conduct administrative proceedings and agency 

hearings through an administrative hearing officer or similar forum to allow for the 

presentation of evidence, testimonies of witnesses, etc. in accordance with section 1210(b)(2) 

of the Saipan Zoning Law of 2013. 

 

 SO ORDERED this 3rd day of March 2025. 

 

      /s/       

      JOSEPH N. CAMACHO, Associate Judge 

 
7 Plaintiffs challenge the constitutionality of S.L.L. 18-05 for a denial of due process under Art. 1 § 5 of the CNMI 

Constitution. Art. 1 § 5 provides that “[n]o person shall be deprived of life, liberty or property without due process 

of law.” Plaintiffs argue that SZL § 1210 violates their procedural due process because they were not provided 

meaningful and adequate notice nor a meaningful opportunity to be heard. Plaintiffs also argue that SZL § 1210 

violates their substantive due process and that four property interests were adversely affected. See Court’s Order 

at 71. As the case has been remanded and therefore restarts the administrative process, the Court does not reach 

the merits of Plaintiffs’ constitutional claims.  The Court has reversed the Board’s order and remanded the case 

to the Zoning Board. The Plaintiffs may pursue their constitutional claims as they see fit.   




